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BEFORE THC
POLLUTION CONTROL HEARINGS BOARD
STATE OF WASHINGTON

IN THE MATTER OF

WEYERHAEUSER COMPANY,
Apnpellant, PCHB tio. 82-57

FINAL FINDINGS OF FACT,

CONCLUSIONS OF LAW
AND ORDER

V.

PUGET SQUND AIR POLLUTION
CONTROL AGENCY,

Respondent.

T M ot Yt e N Nt Wt Mt

This matter, the appeal from the 1ssuance of a $250 civil penal:y
for the alleged viclation of section 9.03{b) of respondent's
Regulation I, came before the Pollution Control Hearwings Board, Gayle
Rothrock, Chairman, David Akana {presiding) and Lawrence J. Faulk,
Board members, at a formal hear.ng in Lacey on November 3, 1982.

Respondent was represented b 1ts attorney, ¥eith D. NeGoffin;
appellant Weyerhaeuser Conpany, Inc., was represented by its attorney,
Jane Wilkinson. Court reporter Dixie J. Cattell recorded the

proceedings.
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Having heard the testimony, having examined the ecshibits anc
naving considered the contentions of the parties, the Board maxes these
FINDINGS OF FACT
H
Pursuant to RCW 43.21B.260, respondent has fiied w.tn tihe Board a
certified coovy of 1ts Regulation I and amendnents thereto, which are
noticed.
II
On April 2, 1980, at about 8:05 a.m., respondent's inspector
noviced a black plume rising from appellant's plant located 1in
Everett, Washington. The plume was emanating from boiler stack
no. 1. The wind direction was primarily from the north. The sky was
blue and 1t was c¢lear. The 1inspector positioned himself southeast of
the stack at a distance of about one-guarter mile to observe the
plume. Tne 1nspector recorded opacities ranging from 30 percent to 40
percent for seven and one half minutes within a fifteen minute
period. After making his observation, tue 1nspector called his offaice
to learn 1f an upset cr breakdown event was reported.r Hone rad bheen
proned 1n at B:?21 a m. The inspector then visited appellant's plant.
IlI
After Jdiscussing the nmatter with an cmployce ol appellant, «<re
inspector 1issued {otice of V:olation No 18783 at 8.59 a m. 0On
April 20, 1982, respondent sent to appellant by certified mail a

Jotice and Order of Civil Penalty No. 5468 of $250 for the alleged
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violation of section 9.03(b) of respondent’'s Regulation I. The Notice
and Order of Civil Penalty 1s tne subject of the appeal.
Iv
Section 2.03(b) of respondent's Regulation I makes 1t unlawful for
any person to cause or allow the emission of any arr contaminant for a

period or periods aggredgating more than three minutes 1a any one hour

which 1s:

(1) Darker 1n shade than that described as No.
1 (20% density} on the Ringelmann Chart, as published
oY the United States Bureau of Mines; or

{2) Of such opacity as to obscure an observer's

view to a degree equal to or greater than does smoke
described in Subsection 9.03(b)(1).
A
Appellant's defense was that respondent's inspector had failed to
follow proper procedures in making his observations of the opacity of
the plume in the following respects:
(1) That the inspector Jid not position hinself 1n such a way
that his linc of vision was as necar as possible approximately

perpendicular to the direction of the plume--the direction the wiad

was blowing, as providéed 1n U.S. Environmental Protection Agency

{2 Even 1f such viglation 1s provable, 1t 1s excusable under
respondent's Regqulation I, section 9.16 pertaining to upset conditions.
VI

The inspector 1in his testimony and 1n his written report
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consistently places his position while making his observations as

having been southeast of the plune.

apparently varied and were never clearly established. Tne :inspector's

The plume and wind direction, while the readings were belng taken,

written report (Ex»ibit R-7) stated that the wind direction was Irom

the rorth.

{Exhibit

The plume and wind direction as drawn on the rouqh diagran

A-2) appears to be from the north when conpared with the

compass direction "N" as depicted on the diagran.

VII

State ¢of Washington Department of Ecology Scurce Tesl Method 94 1s

similar toc Source Test Method 9 of the U.S. Environmental Protection

Agency.

£

The £following are portions of Method 92 which are pertinent

0o this matter:

The qualified ovbserver snall stand at a distance
sufficient to provide a cliear view of the emissions
Wwitn the sun oriented 1n the 1409 sector of his

back. Consistent with maintaining the above
raguirement, the observer shall, as much as possible,
make his observations from a position such that his
line of vision 1s approXimately perpendicular to the
plume direction.

The observer shall record the name of the plant,
emission location, type of facility, observer's name
and affiliation, and the date on a field data sheet.
The ti1me, estimated distance to the emission
location, approximate wind direction, estimated wind
speed, description of the sky condition (presence andg
color of clouds), and plume background are recorded
on a field data sheet at the time opacity readings
are 1nitlated and completed.

(Emphasis added.)
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VIII

an employee of appellant noticed a possible upset condiition in the
mill's power boiler after he reported for #ork at approainately 7:30
a.m., on April 2, 1982. He i1mmediately set abcut following
troubleshooting proacedures by taking an ¢rsygen reading, and when that
reading was normal, ne calisrated the odygen meter, wWwhich he also
found to be normal. By 2:00 a.m., he was unable to ascertain the
source of the problen, and thereupon contacted the supervisor. At
approximately 9,30 a.m., the supervisor discovered that three =xcess
air registers were open which could cause an rncorrect distribution of
oxygen. Those air registers vere 1mnediately closed and operations
subsequently proceeded normal.

A report of these events was telephoned to respondent at
approxinaktely 8:52 a.m., April 2, 1982. At 8:5% a.m., April 2, 1982,
respondent handed appellant Notice of Violation No. 18783.

IX
Appellant contends that 1t should be exculpated from 1ts violation
by section 9.16 of respondent's Requlation I which states;:
Cmissions edcegcding any of the 1imits
established by this Regulation as a direct result of
start-ups, periodic shutdown, cr unavoidable and
unforesecable fairlure or breakdéown, or unavoidable
and unforeseeable upset or brealdown of process
aquipnent or contreol appraratus, shicll not be deemed

1n violation provided the following requirenents are
met:

(1) The owner or opecrator of such process
or equipment shall immediately notify the Agency of
such occurrence, together with the pertinent facts
relating thereto regarding nature of problem as well
as time, date, duration and anticipated influence on
emissions from the source.

FINAL FINDINGS OF FACT,
CONCLUSIONS OF L&AW & ORDLCR -5~
PCHB lo. 82-57



10

11

13
14

13

(2) Tihe owner or opverator shall, upon the
request of t»s Zontrol Officer, submit a full report
1nclucding the known causes and the prevantive
measures Lo be takxen to mlnimize or eliminate a
re-occurrence,

Emphasis added)

X
Any Conclusion of Law wiiich should be ieemed a Finding of Fact 1s
nereby adopted as such.
Frori these Findings the Board enters these

CONCLUSIONS OF LAW

(2]

It appears that tne 1nspector 1n making his observaticns southeast

®) J1d not substantially follow State

of the »iume (approiimately 53
of Washington Department of Ecology Source Test Metnod 9A or Source
Test Method 9 of the U.S. Lnvironmental Protection Agency. The s1ght
path through tne plume was ucn longer than 1t would have been had he
placed nimself approximately perpendicular or about 900 fron the
plume direction. The longer the visual path through the plume, the
greater the plume ovacit, will appear to the observer.l It appears,
therefore, that the opacity readings obtained by the i1nspectur may
Wwell have been mnuch greater than they would have been had he
substantially followed either of the recognized pethods described

acove

Guirdelines for Evaluationo

1. of ¢ Imissions - LPp 340,71-7007,
April 1975, U.S. Cnvirormental Prou 7.2
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By Jdeviating materially from the recognized procedures set forth
1n method 9, without providing adeguate explanation, respondent's
inspector failed to establish that he took reliable opacity recadings.
Since the opacity readings are guest:icnable, respondent failed o
establish that the emissions were of an opacity gjreater trkan allowed
by section 9.03(b) of Regulation I. Consequently, respondent failed
to meet 1ts burden of proof.

Section 9.16 nust be reasonanly construed. "Inmediately notiiy
the agency of such occurrence together with the pertinent facts
relating thereto regarding nature of problem™ means tirat the
respondent must detecrmine the "pertinent facts thereto "™ This
requires a certain amount of time.

The Board believes that this case the time from 7:30 a.m., when
appellant discovered the problem and 8:52 a.m., when appellant
telephoned PSAPCA and after the i1nspeclor was at the mill would not
constitute immediate notification of an upset condition under the

circunstances of this case.

II1Z

The violation was not established by rezpondent by a preponderence

of the evidence. Accordingly tne $250 civil penalty should be vacated.

Ty
Appellant contends that respondent did not provide requested
information until three separate reguests had been made. If that, in
fact 1s true then the Board suggests tnat respondent institute a
FINAL FINDINGS OF FACT,
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procedure so that all evidence connected witn a violation be made

avallable to the appellant within a resonable time after the initial

reguest.

Any Finding of Fact which saoald be deemed a Conclus:on of Law 1s
hereby adooted as such.

From these Conclusions cthe Buar<d enters th:xs

ORDER

Arder and NHotice of Civil Penalty o, 5468 for %250 1ssued to
ileverhaeuser Corzany, Inc., 1in viclaibilon of respondent's Regulation I
15 hereby vacated.

DONE at Lacey, Washington this _y. = -—da' of November, 1982.
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0’1“‘ PATHROCK,

Dl U,

DAVID AKANA,

HPP”\..L\

Chairman
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